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Where record indicates that protester reasonably 
believed that it would be given an opportunity 
to submit a proposal for a requirement which the 
agency was conducting sole-source negotiations, 
protester was justified in awaiting final agency 
decision concerning its participation In the 
procurement and protest filed in a timely manner 
after agency notification will be considered. 

Where the procuring agency establishes 
reasonable basis for requirement which is 
alleged to be unduly restrictive, protester's 
disagreement with agency's conclusion does not 
establish that agency determination was 
unreasonable . ... 

Sole-source award is justified where record 
indicates that only one f i r m  is capable of 
fulfilling agency's needs. 

Buy American Act does not prohibit sole-source 
award to foreign-based € i r m .  

Allegation that contract should be awarded to 
domestic firm due to national security factors 
is not for consideration under GAO Bid Protest 
Procedures . 
Detroit Broach and Machine (DBM) requests 

reconsideration of our decision in Detroit Broach and 
Machine, B-213643, Jan. 5 ,  1 9 8 4 ,  8 4 - 1  C.P.D. '1 5 5 ,  in which 
we dismissed as untimely filed DBM's protest concerning a 
sole-source award to Rude1 Machinery Co., the authorized 
representative of the Swiss Industrial Corporation (SIC) 
under solicitation No. DAAA22-83-R-9009 issued by the 
United States Army Watervliet Arsenal (Army) for multi- 
product rifling machines. We dismissed DBM's initial 
protest since we found that it was not filed prior to the 
actual closing date for receipt of proposals. 
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On the basis of the materials presented in the 
reconsideration request, we have considered the merits of 
the protest. As discussed below, however, we deny the 
protest . 

Ordinarily, when a procuring agency publishes in the 
Commerce Business Daily a synopsis indicating that 
sole-source negotiations are being conducted, protesters 
are charged with constructive notice of the announcement. 
Where the synopsis contains a closing date, any protest of 
the sole-source decision must be filed prior to that date. 
Micro-Mil, Inc., B-202703, May 1 ,  1 9 8 1 ,  81-1 C.P.D. 1 335. 
However, after reviewing the additional material submitted, 
we find that there is sufficient evidence which supports 
DBM'S claim that it reasonably believed that the Army would 
permit DBM to submit a proposal for this requirement. 
Accordingly, we are of the view that DBM was justified in 
awaiting the final decision of the Army regarding its 
participation in this procurement prior to protesting. 
Since DBM's protest was filed in a timely manner after 
being notified by the Army that it would not be permitted 
to submit a proposal, we will review the merits of DBM's 
protest. 

., 
DBM argues that the Army's decision to restrict this 

procurement to only experienced manufacturers of this type 
of machine is unduly restrictive since DBM possesses the 
necessary e x p e c t l s e  -ind resources to build a multipurpose 
rifling machine. Also, DBM contends that the Army made no 
attempt to determine if alternate sources existed and that, 
as a result, the Army's determination to award a sole- 
source contract cannot be upheld. In addition, DBM alleges 
that the Army dtsregarded the provisions of the Buy 
American Act and the Small Business Act. Finally, DBM 
argues that by awarding to S I G ,  the Army failed to maximize 
competition for future procurements and that the Army 
should have awarded this contract t o  a domestic source due 
to national security considerations. 

The Army states that a multipurpose rifling machtne Ls 
required to satisfy the Watervliet Arsenal's current and 
future production needs. Unlike the machines currently in 
use, a multipurpose machine can be easily adapted from one 
rifle configuration to another, permitting the Army to 
maintain a much smaller and less costly inventory. The 
Army indicates that the versatility of the machines is 
derived from a series of highly complex adjusting 
mechanisms, which, combined with the Arsenal's precision 
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r e q u i r e m e n t s ,  p r e s e n t  a s e r i e s  o f  d i f f i c u l t  t e c h n i c a l  
p r o b l e m s  w h i c h  a r e  n o t  e a s i l y  o v e r c o m e  I n  t h e  m a n u f a c t u r i n g  
p r o c e s s .  T h i s  f a c t o r ,  c o u p l e d  w i t h  t h e  Army 's  u r g e n t  n e e d  
f o r  t h e  m a c h i n e s  a n d  t h e  d i f f i c u l t i e s  e n c o u n t e r e d  by t h e  
a r s e n a l  i n  p r i o r  p r o c u r e m e n t s  o f  f a r  s i m p l e r  r i f l i n g  
m a c h i n e s ,  c a u s e d  t h e  Army t o  i n c l u d e  a n  e x p e r i e n c e  c l a u s e  
i n  the s o l i c i t a t i o n  i n  o r d e r  t o  i n s u r e  t h a t  t h e  Army w o u l d  
r e c e i v e  a p r o v e n  p r o d u c t  f u l l y  c a p a b l e  o f  m e e t i n g  t h e  
Army ' s  n e e d s .  

The  Army s t a t e s  t h a t  t h e r e  a r e  no  d o m e s t i c  
m a n u f a c t u r e r s  o f  t h i s  t y p e  o f  m a c h i n e  a n d  t h a t  f o r e i g n  
c a n n o n  m a n u f a c t u r e r s  t h a t  were v i s i t e d ,  a l l  e m p l o y e d  t h e  
r i f l i n g  m a c h i n e s  m a n u f a c t u r e d  by SIG. W h i l e  t h e  Army 
r e c o g n i z e s  t h a t  DBM,  as  w e l l  a s  o t h e r  c o m p a n i e s ,  c o u l d  
p e r h a p s  b u i l d  a m u l t i p u r p o s e  r i f l i n g  m a c h i n e ,  t h e  Army 
r e q u i r e s  a p r o v e n  p r o d u c t .  S i n c e  SIG is t h e  o n l y  f i r m  
c a p a b l e  o f  p r o v i d i n g  a p r o v e n  m a c h i n e ,  t h e  Army a r g u e s  t h a t  
t h e  s o l e - s o u r c e  a w a r d  i s  j u s t i f i e d .  

I n i t i a l l y ,  w e  n o t e  t h a t  t h e  p r o c u r i n g  a g e n c y  h a s  
t h e  p r i m a r y  r e s p o n s i b i l i t y  f o r  d e t e r m i n i n g  i t s  minimum 
n e e d s  a n d  f o r  d r a f t i n g  r e q u i r e m e n t s  w h i c h  r e f l e c t  t h o s e  
n e e d s .  Romar C o n s u l t a n t s ,  I n c . , ' B - 2 0 6 4 8 9 ,  O t t .  1 5 ,  19826. 
82-2 C.P .D.  1 339.  I t  i s  t h e  c o n t r a c t i n g  a g e n c y  w h i c h  is 
m o s t  f a m i l i a r  w i t h  t h e  c o n d i t i o n s  u n d e r  w h i c h  t h e  s u p p l i e s  
o r  s e r v i c e s  w i l l  b e  u s e d ,  a n d  o u r  s t a n d a r d  f o r  r e v i e w i n g  
p r o t e s t s  c h a l l e n g i n g  a g e n c y  r e q u i r e m e n t s  h a s  b e e n  f a s h i o n e d  
t o  t a k e  t h i s  f a c t  i n t o  a c c o u n t .  S p e c i f i c a l l y ,  o u r  O f f i c e  
w i l l  n o t  q u e s t i o n  a g e n c i e s '  d e c i s i o n s  c o n c e r n i n g  t h e  
a g e n c i e s '  n e e d s  o r  t h e  b e s t  m e t h o d s  o f  a c c o m m o d a t i n g  t h o s e  
n e e d s  a b s e n t  c l e a r  e v i d e n c e  t h a t  t h o s e  d e c i s i o n s  a r e  
a r b i t r a r y  o r  o t h e r w i s e  u n r e a s o n a b l e .  Duroyd  M a n u f a c t u r i n q  
Company, B-213046,  Dec. 2 7 ,  1 9 8 3 ,  84-1 C.P.D. 1 28. 

F u r t h e r m o r e ,  w h i l e  a g e n c i e s  s h o u l d  f o r m u l a t e  t h e i r  
n e e d s  s o  a s  t o  m a x i m i z e  c o m p e t i t i o n ,  b u r d e n s o m e  r e q u i r e -  
m e n t s  a r e  n o t  u n r e a s o n a b l e ,  s o  l o n g  a s  t h e y  r e f l e c t  t h e  
g o v e r n m e n t ' s  l e g , i t i m a t e  minimum n e e d s .  E d u c a t i o n a l  Med ia  
D i v i s i o n ,  I n c . ,  B-193501,  March  2 7 ,  1 9 7 9 ,  79-1 C . P . D .  
1 204.  W h i l e  w e  s u b j e c t  s o l e - s o u r c e  a w a r d s  t o  c l o s e  
s c r u t i n y ,  w e  h a v e  r e c o g n i z e d  t h a t  n o n c o m p e t i t i v e  a w a r d s  may 
be made w h e r e  t h e  minimum n e e d s  of t h e  g o v e r n m e n t  c a n  b e  
s a t i s f i e d  by o n l y  o n e  f i r m  w h i c h  c o u l d  r e a s o n a b l y  b e  
e x p e c t e d  t o  p r o d u c e  t h e  r e q u i r e d  i t e m  w i t h o u t  u n d u e  
t e c h n i c a l  r i s k  w i t h i n  t h e  r e q u i r e d  t i m e f r a m e .  B i r d  
E l e c t r o n i c s  C o r p o r a t i o n ,  B-205155,  J u n e  2 ,  1 9 8 2 3 8 2 - 1  
C . P . D .  1 5 1 9 .  



B-213643.2 4 

I n  o u r  v i e w ,  DBM h a s  n o t  d e m o n s t r a t e d  t h a t  t h e  Army's 
d e t e r m i n a t i o n  t o  p r o c u r e  a p r o v e n  p r o d u c t  f r o m  a n  
e x p e r i e n c e d  m a n u f a c t u r e r  i s  c l e a r l y  u n r e a s o n a b l e .  A l t h o u g h  
DBM b e l i e v e s  t h a t  i t  c o u l d  b u i l d  a m u l t i p u r p o s e  r i f l i n g  
m a c h i n e ,  t h e  Army h a s  d e c i d e d  t h a t  t h e  t e c h n i c a l  r i s k  i n  
s u c h  a n  u n d e r t a k f n g  i s  t o o  g r e a t .  G i v e n  t h e  c o m p l e x i t y  o f  
t h e  m a c h i n e s ,  t h e  Army ' s  s t r i n g e n t  p r e c i s i o n  r e q u i r e m e n t s  
a n d  t h e  u r g e n t  n e e d  t h a t  t h e  A r s e n a l  h a s  f o r  t h e  m a c h i n e s ,  
w e  f i n d  n o  b a s i s  t o  q u e s t i o n  t h e  A r m y ' s  j u d g m e n t  i n  t h i s  
r e g a r d .  

C o n c e r n i n g  t h e  p r o p r i e t y  o f  t h e  s o l e - s o u r c e  a w a r d ,  
t h e r e  i s  n o  e v i d e n c e  i n  t h e  r e c o r d  w h i c h  c o n t r a d i c t s  t h e  
Army ' s  a s s e r t i o n  t h a t  o n l y  S IG c u r r e n t l y  m a n u f a c t u r e s  a 
m u l t i p u r p o s e  r i f l i n g  m a c h i n e .  DBM h a s  a c k n o w l e d g e d  t h a t  i t  
h a s  n e v e r  b u i l t  s u c h  a m a c h i n e  a n d  DBM h a s  s u b m i t t e d  n o  
e v i d e n c e  w h i c h  i n d i c a t e s  t h a t  t h e r e  a r e  o t h e r  f i r m s  manu- 
f a c t u r i n g  m u l t i p u r p o s e  r i f l i n g  m a c h i n e s .  A c c o r d i n g l y ,  w e  
do n o t  f i n d  t h e  s o l e - s o u r c e  d e t e r m i n a t i o n  t o  b e  i m p r o p e r .  

W i t h  r e s p e c t  t o  D R M ' s  r e m a i n i n g  c o n t e n t i o n s ,  w e  f i n d  
them a l s o  t o  b e  w i t h o u t  m e r i t .  The  Buy A m e r i c a n  A c t  d o e s  
n o t  p r o v i d e  a b a s i s  f o r  c h a l l e n g i n g  a s o l e - s o u r c e  p r o c u r e -  
men t  s i n c e  i t  d o e s  n o t  p r o h i b i t  t h e  p u r c h a s e ' o f  f o r e i g n  
p r o d u c t s ,  b u t  m e r e l y  p o s i t s  a p r i c e  c o m p a r i s o n  b e t w e e n  
c o m p e t i n g  o f f e r s ,  w h i c h  i s  n o t  p o s s i b l e  when o n l y  o n e  o f f e r  
i s  p r e s e n t .  D e s i g n  P a k ,  I n c . ,  B-212579,  S e p t .  1 6 ,  1 9 8 3 ,  
83-2 C .P .D .  1 336.  A l t h o u g h  t h e  S ina l1  B u s i n e s s  A c t ,  
15 U.S.C. I 6 3 7 ,  et seq. ( 1 9 8 2 1 ,  e v i d e n c e s  a c o n g r e s s i o n a l  
p o l i c y  t h a t  some p r o c u r e m e n t s  b e  s e t  a s i d e  € O K  s m a l l  
b u s i n e s s ,  w h e t h e r  a p a r t i c u l a r  p r o c u r e m e n t  s h o u l d  b e  
s e t  a s i d e  i s  u p  t o  t h e  d i s c r e t i o n  o f  t h e  c o n t r a c t i n g  
a g e n c y .  I n t e r i o r  S t e e l  E q u i p m e n t ,  Co. ,  8 - 2 1 2 2 5 3 ,  Nov. 1 4 ,  
1 9 8 3 ,  83-2 C . P . D .  7 556 .  F u r t h e r m o r e ,  D B M ' s  a l l e g a t i o n  
t h a t  t h e  p r o c u r e m e n t  w a s  s t r u c t u r e d  i n  a manner  w h i c h  d o e s  
n o t  m a x i m i z e  f u t u r e  c o m p e t i t i o n  p r o v i d e s  no  b a s i s  f o r  
r e l i e f .  The  p r o p r i e t y  o f  a p a r t i c u l a r  p r o c u r e m e n t  i s  
j u d g e d  on  w h e t h e r  t h e  g o v e r n m e n t ' s  a c t i o n s  i n  t h a t  p r o c u r e -  
ment  were r e a s o n a b l e  a n d ,  i n  t h i s  c a s e ,  w e  h a v e  f o u n d  t h e  
s o l e - s o u r c e  a w a r d  t o  b e  p r o p e r .  See Memorex C o r p o r a t i o n ,  
B-212660,  F e b .  7 ,  1 9 8 4 ,  84-1 C . P . D .  1 153 .  

F i n a l l y ,  D R M ' s  a l l e g a t i o n  t h a t  a n  a w a r d  s h o u l d  h a v e  
b e e n  made t o  a d o m e s t i c  f i r m  d u e  t o  n a t i o n a l  s e c u r i t y  
f a c t o r s  i s  n o t  f o r  c o n s i d e r a t i o n  u n d e r  o u r  R i d  P r o t e s t  
P r o c e d u r e s .  E - S y s t e m s ,  8 - 2 0 6 2 0 9 ,  J u n e  4 ,  1 9 8 2 ,  82-1  
C . P . D .  1 533 .  Our r e v i e w  o f  b i d  p r o t e s t s  i s  t o  d e t e r m i n e  
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whether  p r o c u r i n g  a g e n c i e s  adhere  t o  t h e  p o l i c i e s  and 
p r o c e d u r e s  p r e s c r i b e d  by e x i s t i n g  laws  and r e g u l a t i o n s  
and w e  a r e  unaware o f  any l e g a l  requ irement  which would 
r e s t r i c t  t h e  award o f  t h i s  c o n t r a c t  t o  a U n i t e d  S t a t e s  
f i r m .  

.The p r o t e s t  i s  d e n i e d .  

Comptro l l e M  Genera l  
of t h e  U n i t e d  S t a t e s  


